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$V P\ VWDWHPHQW LQ WKH WH[W PDNHV FOHDU� , WKLQN WKDW *UHHQ 7UHH

DOORZV IRU HLWKHU D SUH� RU D SRVW�DUELWUDWLRQ GHWHUPLQDWLRQ� ,Q*UHHQ 7UHH�
DIWHU DOO� WKH 6XSUHPH &RXUW FRQVLGHUHG D SUH�DUELWUDWLRQ FKDOOHQJH WR FRVW
LPSRVLWLRQ� DQG WKH &RXUW LQGLFDWHG WKDW WKH OLWLJDQW¶V GHILFLHQF\ ZDV QRW
WKDW VKH KDG EURXJKW VXLW WRR HDUO\� EXW WKDW VKH KDG IDLOHG WR FDUU\ KHU
EXUGHQ RI VKRZLQJ WKH ³OLNHOLKRRG´ WKDW WKH FRVWV LPSRVHG ZRXOG EH
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6HH 6KDQNOH Y� %�*0DLQW� 0JPW� RI &RO�� ,QF�� ��� )��G ����� ����

���WK &LU� ����� �KROGLQJ WKDW DUELWUDWLRQ DJUHHPHQW UHTXLULQJ OLWLJDQW WR

SD\ RQH�KDOI RI DUELWUDWLRQ FRVWV ³IDLOHG WR SURYLGH DQ DFFHVVLEOH IRUXP LQ

ZKLFK >OLWLJDQW@ FRXOG UHVROYH KLV VWDWXWRU\ ULJKWV´�� 6KDQNOH FRXOG DOVR

EH LQWHUSUHWHG DV HPSOR\LQJ D FDVH�E\�FDVH DSSURDFK� KRZHYHU� ZLWK WKH

7HQWK &LUFXLW WDNLQJ D VLJQLILFDQWO\ GLIIHUHQW DSSURDFK WR WKH FDVH�E\�FDVH

DSSURDFK WKDQ RWKHU FLUFXLWV� 6HH %UDGIRUG Y� 5RFNZHOO 6HPLFRQGXFWRU
6\V�� ,QF�� ��� )��G ���� ��� ��WK &LU� ����� �³1RWDEO\� DOWKRXJK 6KDQNOH
IRXQG WKDW WKH IHH�VSOLWWLQJ SURYLVLRQ UHQGHUHG WKH DUELWUDWLRQ DJUHHPHQW
XQHQIRUFHDEOH� LW IUDPHG LWV DQDO\VLV LQ WHUPV RI WKH FRPSODLQLQJ SDUW\¶V
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:H KDYH SUHYLRXVO\ KHOG WKDW ³LOOHJDO FRQWUDFW SURYLVLRQV VKRXOG

QRW UHQGHU WKH HQWLUH FRQWUDFW YRLG XQOHVV WKH µIRUELGGHQ SURYLVLRQ LV VR
EDVLF WR WKH ZKROH VFKHPH RI D FRQWUDFW DQG VR LQWHUZRYHQ ZLWK DOO LWV
WHUPV WKDW LW PXVW VWDQG RU IDOO DV DQ HQWLW\�¶´ &KDWWDQRRJD 0DLOHUV¶
8QLRQ� /RFDO 1R� �� Y� 7KH &KDWWDQRRJD 1HZV�)UHH 3UHVV &R�� ��� )��G
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)RU H[DPSOH� D7HQQHVVHH DSSHOODWH FRXUW� DSSO\LQJ WKH DJUHHPHQW¶V

VHYHUDELOLW\ FODXVH� HQIRUFHG WKH UHPDLQGHU RI DQ DUELWUDWLRQ DJUHHPHQW
DIWHU KROGLQJ WKDW D YHQXH FODXVH LQFOXGHG LQ WKH DJUHHPHQW ZDV LQYDOLG
XQGHU 7HQQHVVHH ODZ� 6HH .QDIIO Y� 'RXJODV &R�� 1R� ��$��������&+�
������ ���� :/ ������� DW 
� �7HQQ &W� $SS� ������ 7KH FRXUW
UHDVRQHG WKDW ³>H@QIRUFHPHQW RI D FRQWUDFW FODXVH WR DUELWUDWH GLVSXWHV LV
IDYRUHG E\ OHJLVODWLYH SROLF\´ DQG WKDW ³µ>L@W LV WKH UHVSRQVLELOLW\ RI WKH
FRXUWV WR JLYH DV EURDG D FRQVWUXFWLRQ WR DQ DUELWUDWLRQ DJUHHPHQW DV WKH
ZRUGV DQG LQWHQWLRQV RI WKH SDUWLHV� GUDZQ IURP WKHLU H[SUHVVLRQV� ZLOO
ZDUUDQW� DQG WR UHVROYH DQ\ GRXEWV LQ IDYRU RI DUELWUDWLRQ�¶´ ,G� �TXRWLQJ
:DFKWHO Y� 6KRQH\¶V� ,QF�� ��� 6�:��G ���� ��� �7HQQ� &W� $SS� ������
VHH DOVR )UL]]HOO &RQVWU� &R� Y� *DWOLQEXUJ� //&� � 6�:��G ��� �� �7HQQ�
����� �VWDWLQJ WKDW ³WKH FDUGLQDO UXOH´ LQ 7HQQHVVHH FRQWUDFW ODZ ³LV WR
DVFHUWDLQ WKH LQWHQWLRQ RI WKH SDUWLHV DQG WR JLYH HIIHFW WR WKDW LQWHQWLRQ�
FRQVLVWHQW ZLWK OHJDO SULQFLSOHV�´ DQG WKDW WKH SDUWLHV¶ LQWHQW VKRXOG EH
GHULYHG IURP� LQWHU DOLD� ³D IDLU FRQVWUXFWLRQ RI WKH WHUPV DQG SURYLVLRQV
RI WKH FRQWUDFW´� �TXRWDWLRQV RPLWWHG�� 3HQVNH 7UXFN /HDVLQJ &R� Y�
+XGGOHVWRQ� ��� 6�:��G ���� ��� �7HQQ� ����� �VWDWLQJ WKDW VHYHUDELOLW\
RI FRQWUDFW LV D PDWWHU RI WKH SDUWLHV¶ LQWHQW LQ HQWHULQJ LQWR WKH FRQWUDFW��
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3HS %R\V DOVR DUJXHV WKDW WKH $$$ ZLOO GHIHU RU ZDLYH LWV

DGPLQLVWUDWLYH IHHV LQ FDVHV RI H[WUHPH KDUGVKLS� VHH -�$� DW �� �$$$
5XOHV�� DQG WKXV WKDW 6KDQNOH ZRXOG QRW EH UHTXLUHG WR SD\ WKH IHHV LI KH
FRXOG HVWDEOLVK VXFK KDUGVKLS� 7KLV UXOH RQO\ UHODWHV WR DGPLQLVWUDWLYH
IHHV VXFK DV WKH ���� QRQ�UHIXQGDEOH ILOLQJ IHH� ZKLFK PXVW EH SDLG XSRQ
D ILOLQJ RI D GHPDQG IRU DUELWUDWLRQ� 7KH $$$ JUDQWHG 6KDQNOH D
WHPSRUDU\ IHH ZDLYHU ZLWK UHVSHFW WR WKLV SD\PHQW� 6HH -�$� DW ����
7KHVH DGPLQLVWUDWLYH IHHV� KRZHYHU� LQYROYH D VHSDUDWH REOLJDWLRQ IURP WKH
SDUWLHV¶ REOLJDWLRQ WR VKDUH WKH DUELWUDWRU¶V FRVWV� ,Q D OHWWHU WR 6KDQNOH
DQG 3HS %R\V� WKH $$$ LQIRUPHG WKH SDUWLHV RI WKH IROORZLQJ�

&RPSHQVDWLRQ WR WKH DUELWUDWRU�V� UHSUHVHQWV DQ LQGHSHQGHQW
REOLJDWLRQ RI WKH SDUWLHV� DQG LW LV XQGHUVWRRG WKDW WKH $$$ KDV
QR OLDELOLW\� GLUHFW RU LQGLUHFW� IRU VXFK SD\PHQW� (DFK SDUW\ VKDOO
SURPSWO\ GHSRVLW LQ DGYDQFH ZLWK WKH $$$ VXFK VXPV RI PRQH\
DV UHTXLUHG E\ WKH DGPLQLVWUDWRU WR GHIUD\ WKH FRVWV RI WKH
DUELWUDWRU¶V IHHV�

-�$� DW ���� 7KH UHFRUG GRHV QRW LQGLFDWH WKDW WKH DUELWUDWRU¶V IHHV FDQ EH
ZDLYHG RU GHIHUUHG LQ WKH FDVH RI H[WUHPH KDUGVKLS� 7KXV� 3HS %R\V¶
DUJXPHQW RQ WKLV KHDGLQJ LV ODUJHO\ LUUHOHYDQW�
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7KH *LRUGDQR FDVH LQYROYHG D SODLQWLII YHU\ VLPLODU WR WKH SODLQWLII

LQ WKH 6KDQNOH FDVH� $IWHU UHYLHZLQJ WKH FDVH ODZ� -XGJH 3ROODN KHOG�
7KLV LV DQ HDV\ FDVH� *LRUGDQR ZDV D IDLUO\ ORZ�OHYHO

HPSOR\HH RI 3HS %R\V HDUQLQJ D UHODWLYHO\ ORZ ZDJH RI �������
SHU ZHHN DW WKH WLPH RI KLV WHUPLQDWLRQ� +H DYHUV WKDW KH FRXOG
QRW DIIRUG WKH ILOLQJ IHHV DQG DUELWUDWRUV¶ FRVWV IRU ZKLFK KH
ZRXOG EH UHVSRQVLEOH SXUVXDQW WR WKH DJUHHPHQW DQG WKH $$$¶V
UXOHV� *LRUGDQR LV VLPLODU WR WKH SODLQWLIIV LQ &ROH DQG 6KDQNOH
DQG XQOLNH WKH ZHDOWKLHU HPSOR\HHV LQ >RWKHU FDVHV@� � � �

����:/ ������� DW 
�� $V -XGJH 3ROODN QRWHG LQ*LRUGDQR� PDQ\ RI WKH
FDVHV ILQGLQJ FRVW�VSOLWWLQJ SURYLVLRQV HQIRUFHDEOH LQYROYHG ³KLJKO\ SDLG
HPSOR\HHV�´ UHODWLYHO\ VSHDNLQJ� 6HH� H�J�� %UDGIRUG Y� 5RFNZHOO
6HPLFRQGXFWRU 6\V�� ,QF�� ��� )��G ���� ��� Q�� ��WK &LU� ����� �KROGLQJ
WKDW OLWLJDQW ZLWK DQQXDO EDVH VDODU\ RI �������� DQG DYHUDJH \HDUO\
ERQXVHV� LQ WKUHH SUHYLRXV \HDUV� RI �������� ZDV QRW GHWHUUHG IURP
DUELWUDWLRQ E\ ULVN RI LQFXUULQJ FRVWV��
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DOWKRXJK 0RUULVRQ KDV DVVHUWHG WKDW WKH GLVFRYHU\ DOORZHG XQGHU WKH
&LUFXLW &LW\ DUELWUDWLRQ UXOHV LV PRUH OLPLWHG WKDQ WKDW JHQHUDOO\ DOORZHG
LQ IHGHUDO GLVWULFW FRXUW� VKH KDV IDLOHG HYHQ WR DWWHPSW WR VKRZ WKDW VXFK
UHVWULFWLRQV SUHYHQW HLWKHU KHU RU DQ\ RWKHU FODLPDQWV IURP SUHVHQWLQJ WKHLU
FODLPV� $GGLWLRQDOO\� 0RUULVRQ KDV IDLOHG WR VKRZ WKDW WKH RQH�\HDU
OLPLWDWLRQV SHULRG LQ WKH DJUHHPHQW XQGXO\ EXUGHQHG KHU RU ZRXOG XQGXO\
EXUGHQ DQ\ RWKHU FODLPDQW ZLVKLQJ WR DVVHUW FODLPV DULVLQJ IURP WKHLU
HPSOR\PHQW� 7KHUHIRUH� ZH UHMHFW 0RUULVRQ¶V DUJXPHQWV UHJDUGLQJ WKH
GLVFRYHU\ DQG OLPLWDWLRQV SURYLVLRQV LQ WKH &LUFXLW &LW\ DUELWUDWLRQ
DJUHHPHQW�
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DZDUG WKH SUHYDLOLQJ SDUW\ DWWRUQH\ IHHV� )RU WKLV UHDVRQ� ZH GR QRW KROG
WKDW WKH DWWRUQH\ IHHV SURYLVLRQ LQ WKH &LUFXLW &LW\ DUELWUDWLRQ DJUHHPHQW
LV XQHQIRUFHDEOH� 7KH SURYLVLRQ DW LVVXH LQ WKH SUHVHQW FDVH LV WKXV
GLVWLQJXLVKDEOH IURP WKDW DW LVVXH LQ0F&DVNLOO Y� 6&,0DQDJHPHQW&RUS��
��� )��G ���� ��� ��WK &LU� ������ ZKLFK UHTXLUHG HDFK SDUW\ WR SD\ LWV
RZQ IHHV� ³UHJDUGOHVV RI WKH RXWFRPH RI WKH DUELWUDWLRQ�´ ,I DUELWUDWLRQ LV
WR RIIHU FODLPDQWV WKH IXOO VFRSH RI UHPHGLHV DYDLODEOH XQGHU 7LWOH 9,,�
DUELWUDWRUV LQ 7LWOH 9,, FDVHV� MXVW OLNH FRXUWV� PXVW EH JXLGHG E\
&KULVWLDQVEXUJ DQG PXVW RUGLQDULO\ JUDQW DWWRUQH\ IHHV WR SUHYDLOLQJ
FODLPDQWV�

��
:HFRQFOXGH� KRZHYHU� WKDW WKH SURYLVLRQV UHJDUGLQJGLVFRYHU\DQG

WKH OLPLWDWLRQV SHULRG IRU ILOLQJ D UHTXHVW IRU DUELWUDWLRQ LQ WKH DJUHHPHQW
DW LVVXH DUH HQIRUFHDEOH� ,Q *LOPHU� WKH 6XSUHPH &RXUW UHMHFWHG DQ
DUJXPHQW VLPLODU WR 0RUULVRQ¶V UHJDUGLQJ GLVFRYHU\� QRWLQJ WKDW LW ZDV
³XQOLNHO\ � � � WKDW � � � GLVFULPLQDWLRQ FODLPV UHTXLUH>G@ PRUH H[WHQVLYH
GLVFRYHU\ WKDQ RWKHU FODLPV WKDW >WKH &RXUW@ IRXQG WR DUELWUDEOH� VXFK DV
5,&2 DQG DQWLWUXVW FODLPV�´ *LOPHU� ��� 8�6� DW ��� 7KH 6XSUHPH &RXUW
IXUWKHU KHOG WKDW WKH FODLPDQW KDG IDLOHG WR PDNH D VKRZLQJ WKDW WKH
GLVFRYHU\ SURYLVLRQV IRU DUELWUDWLRQ ³ZLOO SURYH LQVXIILFLHQW WR DOORZ � � �
FODLPDQWV � � � D IDLU RSSRUWXQLW\ WR SUHVHQW WKHLU FODLPV�´ ,G� ,Q WKLV FDVH�
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7R WKRVH ZKR ZRXOG FRPSODLQ WKDW HPSOR\HUV VKRXOG QRW EH

UHTXLUHG WR SD\ DOO WKH FRVWV RI WKH DUELWUDO IRUXP LQ FDVHV ZKHUH WKH FRVW�
VSOLWWLQJ SURYLVLRQ LV KHOG XQHQIRUFHDEOH� ZH UHVSRQG WKDW QR RQH LV
UHTXLULQJ HPSOR\HUV WR SD\ DQ\ DUELWUDWLRQ H[SHQVHV DW DOO� 7R WKH
FRQWUDU\� LW LV HPSOR\HUV ZKR FKRRVH WR UHTXLUH WKHLU HPSOR\HHV� DV D
FRQGLWLRQ RI WKHLU HPSOR\PHQW� WR HQWHU LQWR DUELWUDWLRQ DJUHHPHQWV� ,I
HPSOR\HUV ILQG WKH FRVWV RI DUELWUDWLRQ WRR JUHDW� WKH\ FRXOG VLPSO\ HQG WKH
SUDFWLFH RI LPSRVLQJPDQGDWRU\ DUELWUDWLRQDJUHHPHQWV RQ WKHLU HPSOR\HHV
DQG OLWLJDWH WKH VWDWXWRU\ FODLPV EURXJKW DJDLQVW WKHP� :H DUH VNHSWLFDO�
KRZHYHU� WKDW WKLV ZLOO KDSSHQ DV D UHVXOW RI RXU GHFLVLRQ LQ WKH SUHVHQW
FDVH� $W RUDO DUJXPHQW� FRXQVHO IRU &LUFXLW &LW\ VWDWHG WKDW DUELWUDWRUV
RIWHQ UHTXLUHG WKH FRPSDQ\ WR SD\ WKH HPSOR\HH¶V VKDUH RI WKH FRVWV RI WKH
DUELWUDWLRQ� GHVSLWH WKH WHUPV RI WKH DUELWUDWLRQ DJUHHPHQW� DQG WKDW WKH
FRPSDQ\ URXWLQHO\ FRPSOLHV ZLWK VXFK FRVW�VKLIWLQJ� 7KH UHDVRQ IRU WKLV
ZLOOLQJQHVV WR FRPSO\ ZLWK FRVW�VKLIWLQJ� RI FRXUVH� LV WKDW WKH FRVW�
VDYLQJV RI WKH DUELWUDO IRUXP WR HPSOR\HUV H[LVW UHJDUGOHVV RI ZKHWKHU
FRVW�VSOLWWLQJ SURYLVLRQV DUH HQIRUFHG� (PSOR\HUV� DIWHU DOO� GR QRW HQWHU
LQWR FRQWLQJHQF\�IHH DUUDQJHPHQWV ZLWK PHPEHUV RI WKH GHIHQVH EDU� DQG
WKXV DUELWUDWLRQ LV PXFK OHVV H[SHQVLYH WKDQ OLWLJDWLRQ IURP WKHLU
SHUVSHFWLYH� HYHQ ZKHQ WKH\ DUH UHTXLUHG WR FRYHU WKH HQWLUH FRVW RI WKH
DUELWUDWLRQ�
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FRPSHOOLQJ DUELWUDWLRQ DQG GLVPLVVLQJ DOO WKH FODLPV EHIRUH WKH FRXUW LV
LPPHGLDWHO\ DSSHDODEOH XQGHU � 8�6�&� � ���D����� $IWHU*UHHQ 7UHH� RXU
MXULVGLFWLRQ LQ WKH SUHVHQW DSSHDO LV FOHDUO\ HVWDEOLVKHG�
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7KH DWWRUQH\ IHHV SURYLVLRQ IRXQG LQ 5XOH �� FRXOG DOVR EH UHDG DV

OLPLWLQJ D 7LWOH 9,, SODLQWLII¶V UHPHGLHV LQ DQ LPSRUWDQW VHQVH� $OWKRXJK
WKH UXOH LQ HIIHFW DW WKH WLPH 0RUULVRQ EURXJKW KHU FODLPV JUDQWHG WKH
DUELWUDWRU WKH GLVFUHWLRQ WR DZDUG WKH FODLPDQW DWWRUQH\ IHHV� LW GLG QRW VWDWH
WKDW WKH DUELWUDWRU VKRXOG JUDQW DWWRUQH\ IHHV ³LQ DFFRUGDQFH ZLWK
DSSOLFDEOH ODZ�´ 8QGHU 7LWOH 9,,� LW LV FOHDU WKDW ³D SUHYDLOLQJ SODLQWLII

RUGLQDULO\ LV WR EH DZDUGHG DWWRUQH\¶V IHHV LQ DOO EXW VSHFLDO
FLUFXPVWDQFHV�´ &KULVWLDQVEXUJ *DUPHQW &R� Y� ((2&� ��� 8�6� ����
��� ������� 7KH ZRUGLQJ RI WKH DUELWUDWLRQ DJUHHPHQW� KRZHYHU� LV YHU\
VLPLODU WR WKH VWDWXWRU\ SURYLVLRQ LQ TXHVWLRQ� � ����N� RI 7LWOH 9,,� ��
8�6�&� � ����H���N�� ZKLFK DXWKRUL]HV WKH FRXUW� ³LQ LWV GLVFUHWLRQ�´ WR
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0RUHRYHU� &LUFXLW &LW\¶V DUELWUDWLRQ DJUHHPHQW IXUWKHU XQGHUFXWV

&RQJUHVV¶V LQWHQW LQ SURYLGLQJ EDFNSD\ DZDUGV EHFDXVH LW DOORZV
GHGXFWLRQV WR PDGH IURP VXFK DZDUGV GXH WR LQWHULP SULYDWH DQG SXEOLF
EHQHILWV UHFHLYHG E\ WKH FODLPDQW� D UXOH WKDW GLUHFWO\ FRQWUDYHQHV 6L[WK
&LUFXLW SUHFHGHQW SURYLGLQJ WKDW EDFNSD\ DZDUGV PD\ QRW UHGXFHG E\ DQ\
SXEOLF RU SULYDWH EHQHILWV D FODLPDQW KDV UHFHLYHG EHWZHHQ WKH GDWH RI KHU
WHUPLQDWLRQ DQG WKH MXGJPHQW� ((2& Y� .\� 6WDWH 3ROLFH 'HS¶W� �� )��G
����� ���� ��WK &LU��� FHUW� GHQLHG� ��� 8�6� ��� ������� 5DVLPDV Y�
0LFK� 'HS¶W RI 0HQWDO +HDOWK� ��� )��G ���� ��� ��WK &LU� ������ FHUW�
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